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§ 1001.2 “Writings and recordings” defined 
The definition of the paired terms “writings” and “recordings” 
is broadly stated and makes no attempt to distinguish a “writing” 
from a “recording.” It is based on both the form and the method 
μια the object is produced. The Wisconsin rule is identical 
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map or grid.” The rule was broadly written to include tethnolbel 
cal advances that have dramatically changed the way [λογος 
tion is stored.” Thus, the computer file in which this chapter is 
written, stored on the “cloud” and various hard drives, consti- 


tutes a “writing” or “recording” that exists in electronic form in 
sundry places and on paper when printed out. 


§ 1001.3 “Photographs” defined 


The term “photographs” is defined by example and left largely 
to common sense and experience. It includes “photographs, X-ray 
films, and motion pictures.” Nothing is excluded from the defini- 
tion; it comfortably reaches electronic images captured by 
Smartphones and other digital technology. 

The Wisconsin rule, unlike Fed. R. Evid. 1001(2), does not 
expressly include “video tapes,” yet this difference is of no 
significance. The legislative history of the federal rule suggests 
that videotape was added in order to “expressly” include what 
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cording of events. placed on videotape constitutes an original. 
“Dubbed” copies made from the initial videotape may be consid- 
ered as “duplicates” under this rule—assuming the unlikely event 
that a videotape is offered as evidence in today’s litigation. 

The rule also provides that if data, including digital images, 
are stored in a computer or similar device, the original consists of 
“any printout or other output readable by sight, shown to reflect 


the data accurately.” Thus, the hardcopy of a file generataj by 
computer printout or even the display shown on the compuit* 
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§ 1001.5 “Duplicate” defined 

Not all copies are duplicates, as we saw in the preceding 
section. The key feature of a “duplicate” is that it must be shown 
to have been produced by a technique which accurately repro- 
duced the original.’ This is necessary because of the so-called 
“Xerox rule,” Wis. Stats. ἃ 910.03, which permits duplicates to be 
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§ 1002.1 When original required: Writings and 
recordings 
At common law the original writings rule required the produc- 
tion of the original document in order to prove its contents.’ Wis. 
Stats. § 910.02 imposes the same requirement subject to the 
broad definitions of writings, recordings, and photographs set 
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Wis. Stats. § 910.04, the rule falls short of insurmountable, 
The Wisconsin rule is identical in substance to Fed, R, Evid 
1002 and was generally consistent with prior law.’ ؛‎ 

Section 910.02 applies only when the proponent is proving the 
content of a writing or recording. When in doubt about how the 
exhibit is being used as evidence, opposing counsel must proper] 
object to raise the issue and to preserve it for appeal. Essentially 
the proponent controls whether the rule applies by-virtue of how 
she is using the writing or recording. 

In some instances, a writing must be used to prove the underly. 
ing transaction, as with wills, contracts, commercial paper, and 
deeds. Thus, the writing itself is a “fact of independent legal sip. 
nificance”; the use of the original reduces the risk of “mistransmis. 
sion” of its terms by witnesses who cannot recall the exact words 
or by flawed copies. Proving that a document exists or that it 
was executed and delivered are, however, “facts about” the docu- 
ment, not its terms or content. The latter are examples of events 
that occur in the outside world that may or may not be recorded 
in some manner. | Ν᾽ όλ. 
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The original writings rule is implicated, however, under th 
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proves facts independent of testimony. The most common 
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illustrate his testimony. Under these 
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$ 1004.1 Use of secondary evidence in lieu of the origina] 
The directive of Wis. Stats. § 910.02, that the original must ba 
used to prove the contents of a writing, recording, or photograph 
is more “a rule of preference” than an iron-clad mandate.’ Wis 
Stats. § 910.03 allows the use of duplicates to the same extent ος 
the original in nearly all imaginable cases. Wis. Stats. § 910.04 
goes even further by permitting proof of the original’s contents by 
secondary evidence where good reason exists for excusing the 
production of the original. Wis. Stats. § 910.04 applies where the 
proponent is attempting to substitute “other evidence” as proof of 
the content of an “original.” Thus, it is necessary to focus on the 
kind of information that was contained in the original. It is not 
enough that the other evidence generally relates to the same 
subject matter; rather, the substitute evidence must reflect the 
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§ 1005.1 Copies of public records 
Wis. Stats. § 910.05 excepts certain public records from the 
law’s preference that originals be used) to prove the content of 
writings, recordings, or photographs, as provided by Wis. Stats. 
§ 910.02. The public records exception, however, applies only to a 
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of secondary proof permitted. Wis. Stats. ὃ 910.05 18 identica 


Fed. R. Evid. 1005. ... 


κα limi «official record” or a 
First, the exception is limited only to an offi 


τε ا‎ ARI d), 
define with precision, situations ce i M asee 6 607.3. 2 
Which no good purpose is 861764 -> 13 McCormick on Evidence 
shige pater ae ‘on for the ὁ 239 (Tth ed.), which Bet 
κ. ΜΜΕ ts adver- τ 5 1 1 
ο μα ο το 
sement, Hoster-Holco , 296 “the central = of the litigation’; 


r pri 1 
and the ane “the complexity aument”; and (3) “the 
. tii claimin 


Council wom 4081 


c= 
“α΄ 
να. 
LA 
τἀ) 
oe 


: Ry FETT 
Te Cae SSS 3-7 
BGs ل اي سيج‎ νο جم لل‎ ο 


Wisconsiy Ewing, 


§ 1005.1 Cp ENCE~ 
‘zed to be recorded or filed, includ; lade 
gual ον. Put differently, it does not tet | tat through 
ae ee ont documents of whatever type wa description. al 910.05 
Lovea che public records exception, unlike Wis. St record's 
0 04 does not predicate the use of secondary eviden Δ. obtained 
ووو زرو إن وي‎ showing tbat tare 18 Ὁ 1036 08116 Justification på | 
ppr oA ‘ing with the original. The genera disruption and incon | 8 910.0 
ispe to government services that would result without i _ The ο 
nen o obvious. The exception also sounds in the presun. which ¢ 
ton thab government officials and employees act in gooq fai pone 


and in accordance with their 


ro quo for t 
ΓΝ of secondary proof. 


ires that the propone: 

beg se pe be authenticated in any of several ways, 

ified as acetate a πι the self. 

‘cation provisions of Wis. Stats. $ 909.02. In most ip. 

λα ὃς ened that the proponent will resort to the cert. 

fication procedures set forth in Wis. Stats. ἃ 909.02(4)." In the 

absence of self-authentication under Wis. Stats. § 909.02, the 

proponent may offer the tesumony of a qualified witness that the 
copy is “correct” based upon a comparison. with the original. 


The proponent is not, however, limited to proving contents 


copies may be cert 


The admissibility of certified copies in 
lieu of the originals of public records or 
recorded or filed documents has long 
been the rule in Wisconsin. The prin- 
ciple is also embraced in Chs. 889 and 
891. Secondary evidence of lesser stat- 
ure than certified copies is admissible 
upon a showing of diligence in attempt- 
ing to produce the originals or certified 
copies. The provision for certification 
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§ 1006.1 Summaries 


Wis. Stats. § 910.06 permits the use of “summaries” in place of 
original writings, recordings, or photographs that are too 
voluminous to handle efficaciously in the courtroom. It is identi- 
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$ 1101.1 Application of the rules 


$ 1101.1 Application of the rules 

Wis. Stats. § 911.01 controls the application of the Wisconsin 
Rules of Evidence. It is the counterpart {ο Fed. R. Evid. 1101. 
The rules are similar in coverage, but differ because:of the varied 
characteristics of the state and federal judicial systems. 

Wis. Stats: 8 911.01(2) provides that chs 901 to 911 generally 
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